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Dear Sir: 

I. PETITION FOR WITHDRAWAL OF HOLDING OF ABANDONMENT 
BASED ON FAILURE TO RECEIVE NOTICE OF MISSING PARTS 

On July 7, 2003, your Petitioner received a Notice of Abandonment under 37 CFR 
1.53(f) or (g) ("Notice of Abandonment")- The Notice of Abandonment asserted that the 
above-mentioned application (hereinafter "the '293 application") was deemed "abandoned 
for failure to timely or properly reply to the Notice to File Missing Parts (Notice) mailed on 
June 1 1, 2001 . However, your Petitioner never received the Notice to File Missing Parts 
mentioned in the Notice of Abandonment. Since your Petitioner never received the original 
Notice of Missing Parts, your Petitioner requests that the holding of abandonment be 
withdrawn. MPEP § 711.03(c). 

As mentioned in MPEP § 71 1 .03(c), "an allegation that an Office Action was not 
received may be considered as a petition for the withdrawal of the holding of abandonment. 
If the allegation is adequately supported, the petition may be granted and a new Office 
action mailed." This section equally applies to the non-receipt of a Notice of Allowance as 
held in the case Deker. Inc. v. Schuyler , 172 USPQ 513 (D.D.C. 1971). While aNotice of 
Missing Parts is not an Office Action or a Notice of Allowance per se, it is an official paper 
sent by the U.S. Patent Office that requires a timely reply from the Applicant in order to 
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avoid abandonment of the application. Accordingly, your Petitioner believes that MPEP §j 
71 1 .03(c) equally applies to the non-receipt of a Notice of Missing Parts. Based on this / 
belief, your Petitioner petitions that the holding of abandonment of the '293 application be 
withdrawn for the reasons set forth below. / 
A review of certain events occurring on or after July 7, 2003 reveals that your / 
Petitioner never received the Notice of Missing Parts for the '293 application. In particular, 

after receiving the Notice of Abandonment, the undersigned searched his firm's files ' 

/ 

regarding the '293 application and did not find the Notice of Missing Parts. j 

In addition, on or after July 7, 2003 the undersigned searched and reviewed the 
docket record of his firm regarding papers received from the U.S. Patent Office regarding 
the '293 application. That search showed that the Notice of Missing Parts was not received 
by the undersigned's firm. For example, the search revealed that the daily, manually 
entered log of the undersigned's firm did not contain an entry for August 11, 2001 1 for 
client matter 56/350 (see Exhibit A), which is the client matter for the '293 application 2 . 



1 August 1 1, 2001 is the initial due date for the Notice of Missing parts mailed on June 

11,2001. ' J , 4 / , 

2 Note that the log identified as Exhibit A has been redacted so as to delete references to 
the identity of litigation matters, the identity of inventors and attorneys and comments not 
related to receipt of papers from the U.S. Patent Office. j 




Furthermore, the search revealed that the undersigned's firm's patent database failed to 
show an entry indicating that the Notice of Missing Parts had been received (see Exhibit 
B) 3 . 

Based on the review of the files regarding the '293 application, the log (Exhibit A) 
and the patent database (Exhibit B), the evidence shows that the Notice of Missing Parts 
was never received by your Petitioner. Accordingly, the present Petition for Withdrawal of 
Holding of Abandonment should be granted. 

II. ALTERNATIVE PETITION UNDER 37 C.F.R. § 1.137(b) 

Should the above Petition for Withdrawal of Holding of Abandonment not be 
granted, your Petitioner requests that, in the alternative, the present Petition be treated as 
being based upon 37 C.F.R. § 1 .137(b) for unintentional abandonment. Accordingly, your 
Petitioner hereby declares that the abandonment of the above-mentioned application was 
unintentional on his part. In addition, your Petitioner declares that the entire delay in filing 
a response to the Notice of Missing Parts from its due date of August 1 1, 2001 to the date of 
the filing of a grantable Petition under 37 C.F.R. § 1 .137(b) was unintentional. 

There is evidence that the abandonment was unintentional. As mentioned above, 
your Petitioner never received the Notice of Abandonment. This is conclusive evidence that 

3 Note that the entry "US-INCOMPLETE APPLICATION/MISSING PARTS NOTICE" 
at the top of page 2 is a reminder that the Notice of Missing Parts was not received. 
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there was no intent to abandon the above-mentioned application. 

Based on the facts above, your Petitioner submits that he has shown that the 
abandonment of the above-mentioned application was unintentional. Therefore, your Peti- 
tioner respectfully petitions the Commissioner to revive the above-mentioned application. 
Your Petitioner is including: (1) the petition fee of $1,300.00 as required under 37 C.F.R. § 
1.1 7(m), (2) a copy of a Declaration and Power of Attorney for the '293 application, and (3) 
a check for $ 894.00 to cover the payment of the filing fee of $ 710.00, the extra claim fee 
of $ 54.00 for three additional claims and the surcharge of $130 as required under 37 C.F.R. 
§ 1.137(b)(1) 4 . Items (2) and (3) are being filed in response to the Notice of Missing Parts. 
Should there be other items that need to be filed in response to the Notice of Missing Parts, 
your Petitioner requests that the items be identified and additional time to supply the items 
since your Petitioner does not have a copy of the Notice of Missing Parts. Your Petitioner 
also requests a copy of the Notice of Missing Parts be supplied so that the file of the 
Petitioner's '293 application can be updated. The undersigned requests that his firm's 
deposit account no. 23-1925 be charged for any deficiencies in the above fees. 

4 The check for $894.00 reflects the filing fees and surcharge due as of August 1 1, 2001, 
the initial due date for the Notice of Missing parts mailed on June 1 1, 2001. No Petition 
for an Extension of Time is being filed at this time since no Notice of Missing Parts was 
ever received. If such a Petition is required, then the undersigned petitions for the 
extension of time and authorizes payment of the extension fee from his firm's deposit 
account no. 23-1925. 



5 



Furthermore, the facts submitted previously show that the Notice of Missing Parts was 
never received by your Petitioner. Accordingly, your Petitioner requests that the Petition fee 
under 37 C.F.R. § U7(m) and any other fees incurred due to the failure to receive the 
Notice of Missing Parts be refunded to the Brinks Hofer firm, since the Brinks Hofer firm is 
not at fault in any way for the failure of the United States Postal Service to properly deliver 
the mail. 



Respectfully submitted, 




John C. Freeman 
Registration No. 34,483 
Attorney for Petitioner 



BRINKS HOFER 
GILSON&LIONE 
P.O. Box 10395 
Chicago, Illinois 60610 
(312)321-4200 

Dated: September 8, 2003 
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